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RECENT CASES. U5 

Partnership — Continuance of Business with Consent of Execu- 
trix — What is Firm Property — Real Estate — Dexter v. Dexter et al., 
60 N. Y. Sup. 371. — Father and son were co-partners in business and tenants 
in common in certain real estate. On the death of father, said son and a sec- 
ond son became co-partners in same business, each making certain convey- 
ances of real estate to the other, in order to equalize their partnership inter- 
ests and their separate interests in real estate left by their father. First son 
died, and, with consent of his executrix, the survivor carried on business until 
failure took place. Held, death of partner ends partnership and power to 
carry on partnership business; sanction of continuance of business by execu- 
trix of deceased partner renders said executrix a creditor of surviving part- 
ner of equal grade with other creditors, to the amount of the value of what- 
ever interest in firm that is lost by him; real estate inherited by co-partners 
is not firm property, if merely occupied and not otherwise used. 

The prevailing opinion holds that in the absence of express provisions 
in will of deceased partner, or in articles of partnership, the partnership is 
dissolved, and that if surviving partner continues business with consent of 
executrix of deceased partner, he does so as an individual, and all debts con- 
tracted by him in the conduct of the business or by the borrowing of money 
are due from him as an individual, for reason that he conducts the business 
as an individual, as a surviving partner, in whom the entire title to the part- 
nership property is vested. There seem to be several faults in this reason- 
ing. First, it is generally considered that a business may be continued with 
consent of representatives of deceased partner, and even if in line with some 
decisions, a business so continued is considered a new partnership (Par- 
sons on Partnership, Sect. 343), the liability of the surviving partner is not 
individual, but is that of a co-partner. Secondly, the title of a surviving 
partner is complete only for purpose of liquidating the affairs of the firm. 
The doctrine of the dissenting opinion seems the better one, that the claim 
of the executrix and devisee of the deceased partner was subordinated to the 
claims of the creditors of the continued business, and that an individual 
creditor would be subordinated to both executrix and creditors of continued 
business. A curious statement exists at the close of the prevailing opinion, to 
the effect that an individual creditor of the surviving partner would take pre- 
cedence of the rights of the receiver. This is without any support of princi- 
ple or authority. Because certain land was merely occupied by co-partner- 
ship, but not otherwise used, and not purchased with partnership assets, it 
was held not to be partnership property. The best rule is clearly this: that 
land improvements and taxes upon which were paid out of partnership 
assets, and which was regarded as firm property, is firm property. FairchUd 
v. FairchUd, 64 N. Y. 471; Ross v. Eldred, 73 Cal. 304. 

Personal Injuries — Admissibility of Expert Testimony — Crouse 
v. Chicago & N. W. Ry. Co., 80 N. W. 752 (Wis.).— In an action for per- 
sonal injuries, held, that it is error to permit testimony that the plaintiff 
would require medical attention in the future and to what extent. Dodge 
and Winslow, JJ., dissenting. 

The advancement of the sciences and the progress of research in special 
fields of knowledge have made expert testimony of large importance during 
the present century. The basis of its admission is the fact that there are 
certain processes of reasoning which an ordinary jury is incapable of per- 
forming, even with the assistance of courts and juries. Hence, the general 
rule is that experts may give their opinions upon questions of science, skill, 
or trade, or others of the like kind, or when the subject matter of injury 
is such that unexperienced persons are unlikely to prove capable of forming 
a correct judgment upon it without such assistance, or when it so far par- 
takes of the nature of a science as to require a course of previous habit or 
study, in order to the attainment of a knowledge of it; and the opinion of 



